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STATE OF CONNECTICUT
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Janaary {1, 2005

Mr. Robert McIutyre, Chair C@MMES SH@K\I

And Members

Planning and Zoning Commission EXHHBHT@;I 77
Town of Old Saybrook B

302 Main Street

Old Saybrook, CT 06475

Re: River Sound Devclopment, LLC; The Prescrve: Application
Dear Me, McIntyre:

Attached please find a copy of a letter dated December 30, 2004 from the
Connecticut Department of Environmental Protcction (DEP) to Attorney Dwight H.
Mertiam who represents River Soand Development in its application before the Old
Saybrook Planning and Zoning Commission.

On December 20, 2004, Mr. Merriam left a voice messuge with the Division of Land
Acquisition and Management at the DEP regarding the “Preserve Project” and
inquiring aboul the “process for obtaining a flyover”. The call was returned and
Mr. Merriam was infovmed that requests for easements should be directed (6 the
DEP in writing and that the Property Management Revicw Tcam reviews the
Teques(s,

Mr. Merriam subsequently submitled 2 request for information under The Freedom
of Information Act (FOIA), reccived via facsimile on December 27, 2004, A copy of
this request is attached. Under the FOIA aci, Mr. Merriam specifically requesied
infermation regarding the number of “requests for overpasses over railroad rights-
of-way owned by the State of Conneclicut since 1980 by name of the requesting
entity and whether the permission requested was granted or denied and if denied,
the basis for.the denial.”

. In response, the DEP reviewed all proposals made to our Properly Management
Review Team and determined that it has received no requests to overpass over the
railroad right-of way owned by the State of Connecticut since 1980. Furthermore,
the slale has never grantcd an at grade crossing over (he vajiroad known as the
Valley Railroad State Park. )

The DEP Land Acquisition and Manageraent Division has reviewed the issue of
railroad crossings and would like to dircct the Comumission’s attention to
Conunecticut Genceral Statute Sec. 13b-292. as it perlains to railroad crossings. This
statute states that “on or after June 20, 1961 no private crassing shal] be established,
except that the Commissioner of Transporlation may authorize the establishment of
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a private crossing if it is dcomed necessary for the economic welfare of a
community....” Itis our understanding that this statute by itself would preclude
development of a crossing over the Valley Railroad State Park property for the
putposes of a private development. A copy of the statule is attached for your
convenicnce. Tf you have any questions, please don’t hesitate {o contact me at {860)

424-3016.

Sinceraly,

Eligabeth A. Brothers

Assistant Director

Land Acquisition & Management
EAB.CMK ck

Enclosures




01/12/2005 WED 12:02 RAX

1MON Title 13b

ty" for “poblic utitittes cominission” and “suthority™
f.%&-l([ﬂ gu\uli:utcd"commhsiungof {ednsportulion
hority”, effestive Janwary 1, 127900 1981 Sez. 16-1l_3

ailread company's charter,

“hange of highway; petition by rail-
stober 1, 2002.
547, 610 P.A 78-303, 5, 85, 136 P.A. 02-38, 8.90)

nd may be taken for changed location
‘fransportation ovdets a change in the

section 136285 avd the parties ordered

4in the necessary land by agrecment, the

10 do the work, may take the fand neces-

sioner.

), 640; P.A. 00-143, 8. 39: PA. 01405, 5. 18 P.AL02-

i “publis utilities eommission™ pnd "aulhoriey:
. R%-‘E?ﬁﬂmm “gommissionerof szampomtlm:
wtherity™ whers Bppeasing, effective Janeary 1, 1979;‘ in
A D0-148 ropealed Seca. 136247, 136255 (o lab-‘z‘h 9d.
qulred the Revisors to debets refenencas to said reped
i seclion; ths Revisors were urtable oy delcte & ve cn;r;ce
substantive changes to Lo stajui);, PAL 01-105 made &
whith scotion was repeated by the same public sct.

itatutes made partof charters, The pro-
0, 13b-253, 13b-263, 13b-265, 1:%-285
sharter of every company authorized to
this state, and alf powers and pnv;le;;gcs
ed upon such companies by said sections
jes in the same manner and to the s4me
¢ pacts of the chaiters of such companies.

repeade 258, 13b-
00148 g Sers, 136-247, i3'b-.256..l3b_ . 13b-
i\og?)l‘mt‘mm 10 aid repenled sections in this section;
Necting the repeal of ssid scotions by the sume public act.

w548 addition 10 and amendient of all milroad compandes

Easemcats and private cressings may
6s:\iig at grade of the tracks of a vailroad
entorprivilege in land used by & company
- whose land is encumbered by any such
3 the Commissioner of Transportation for
it public safety requires the elimination of
| thereupon appoint a time and place for
ice thereof 4s he judges reasonable to the-
the owners of land adjoining the highway
& crossing, as hcminaﬂgr prov!ded. if any
saring of such petition, if public safety so
g company to condemn such private rights,
condermn the same in the manner prqvxd_qi
anies, Upon the hearing of such petition, if

Bo04/007

Ch. 2453 RAILROAD CONSTRUCTION AND LOCATION : 1125

the commissioner is of the opinion that public convenience and neccssity require a
highway on account of the elimination of such private rights in the Tand of the vaitroad
company, he may lay out a highway sufficient 1o satisfy public convenience; but such
highwuy shall not be laid outif the land o 4 private owner, with which the encumbrance
Is associated, is already connected with. a public highway. If the commissioner orders
anew highway, he shall assess the expense of making the same, including the damages
{0 any parson whose land is taken, propartionatcly, upon the person and parties especially
beneftted thereby, Gut at least one-haif of such expense shall be paid by the company,
The commissioner may order the elimination of any private crossing at grade by the
substdeution of an overhead orundesticath crossing, in which case the expensc of making
such change, including land damages, shall be paid by the company. ‘

{1949 Rev., $.5500; A 15486, 5, 1, 69; P.A. T7:614, 5. 571, 587, 610; P A, 78-303, 5. 85, 136

History: P.A. 5486 substiftred “public ulilitics conitol nuthority™ for “public viitiles comnmission® and “aulbority™
for "comntission” whare nppearing, effective December [, 19131 P.A 77614 und P, A, 78303 substituted “commisgioner

of transpartution for “public utitities controd Aulhority” and “commizsioner™ for “suthority™ wheee sppeadng, effective
Tandasy §, 1979101981 Sce. 16-117 wansfereed 10 Sec. 130286, - -

Sec Sce. 130288 o inclusion of provisions of section 83 pant of wdfrond :onlpanir'i charter,

Annotations to former scclion 16-117:

Suitby company for infunction Against removalof fenc clasing farmeedtsing, s sufficieat soitunder forter pravisions,
60.C. 200 Cired, 143 C, 109, :

See. 135-290, (Formerly Sec. 16-118), Highway crossing discontinued, When

the use of 4 highway crossing overa vailroad has been abandoned for fifteen years, such
¢rossing shall be deemed discontinued,

{1949 Rev., 5. 5503,
Histary: Ty 1981 See, 16-118 transfemed to Sce, 135290,

Sec. 13b-291.  (Formerly Sec, 16-119). Privatc crogsing fo be restored. When a

" private erossing has been removed by a railroad compaay without the consent of the

ownerar owners, the company from whose tragks such crossing has been removed shall
restore the same in good order upon the writicq request of the owner or owners, and,
for failure so to do, such company shall forfeit five dolars per day to the pecson of
nersons owning or having a right to use such crossing, such forfeiture to begin thirty
days from the date of such notice,

{1949 Rev., 8. 5504.)

Hidery:In 1981 Sec. 16-139 transferred m Sec, £3b-291,

Sec, 13b-252. (Formerly Sec, 16-1193), Private crossings; protection require-
ments, (a} A private crossing is defined as any private way,-privaie drive orany faciliy
other thun a public highway for use of pedestrians, motor vehicles or othor types of
conveyances, which crosses at grade any railrond wack, On and after June 20, 1961, no
private crossing shall be established, excepl that the Commissioner of Transportation
may authorize the establishment of a private crossing if it is deemed necessary for the
econoric welfare of the community but only after imposing specific Fequirements for
ibe protection of persons using the crossing. The costofmeeting such protection tequire-
ments shall be bome by the party tequesting such private crossing or the town, city or
borough in which such crossing 1s.Jucated may, in its discretion, assumie all or pait of
stich cost. This section shall not apply to a private ctossing to be used by a railzoad

. company in conaection with its operafion ot for access to its facilities,

R

(&) Eachtown, city orboroughshall ercctand maintain traffic control devices within
the limits of the railrosd right-of-way at cach private crussing, or each town, city or
horough shall require the person, association or corporation that owns or has the right
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to use such crossing to-crect and maintain such taffic control devices at each private -

crossing, Such order shall specify the time-within which such protective measures shall
be installed. Upon failure of a person, association or corporation ta comply with an
order jssved pursuant to this subsection, the required installation shall be made by the
authority issuing such order and the expense thereof shall be a lien on premises owned
- by such pexsom, association ox ¢orporation, If wnder the provisions of subsection () the
Commisstoner of Transportation and the State Traffic Commission order the erection
of traftic controf devices ata private crossing and the town, city or borough within which
such crossing is located L4ils to erect or have erected such devices within one hundred
and eighty days of such order, the Commissioner of Trdnsportation and the State Traffic
Cormmission shall order the railroad to erect such devices und the expense thereof shall
be a llen on premises owned by the person, assoclatlon or corporation that owns o has
therighttouse suchcrossing, Jfthe Commissioner of Transportation and the State Traffic
Commission prescribe traffic contrel measures in addition to traffic control devices, the
town, city or borough shall invoke the provisions of this subscction for the purpose of
complying with such order, and the cost thereof, if one thousand dolars or less, shall
ba bome one-half by the rown, city or borough and one-half by the property owner and,
. if over one thousand dollars, shall be bome one-sixth by the town, city or borough, one-
sixth by the state, one-third by the propetty owner, and one-third by the railroad.

(¢) Thetown,cityor bomugﬁ within which any private way leads to'a private cross-
ing from a town, city or borough highway, und the Commissioner of Trunsportation, in
the case of any private way which Ieads to a private drossing from a state highway, shall

* erect and maint:in at the entrance to such private way a svitable sign waming of the

railrosd grade crossing.

(d) The State Traffic Commission and the Commls;loner of Transportation shall
preseribo the natare of traffic control deviees and traffie conirol meagures to be erected

at each private crossing and at approaches thereto,

() The Commissioner of Transportaion shull muke sl niecessary orders for the
closing of any private ccossing if he finds that the necessity for such crossing has ceased
o thut such private crossing constitutes a hazard to public safety. The commissiones
may order the consolidation into one crossing of two or more private crossings located
in close proximily to ¢ach other.

" {f) The provisions of scotion 130-281 shall-apply to private crossings.

(g) Representatives of towns, citics, boroughs, raifroads and state agencies are ayu-
thotized to enter private-ways, drives or other facilities to the extent required to pecform

their duties pursuant to this section,

(h)  Any person who fails to comply with traffic control measures installed pursuant
to this section shall be fined not more than onie hundred dollars.. .
(1961, P.A. 513; 1069, P.A. 168, 5. 222 P.A, 75486, 5. 1, 69: P.A, 77-614, 5, 571, 587, 610; £.A, 78-302. 5. 85, 136

History: 1969 actaubstituted in Subsea. (g) “commissioner of transportation” for “stats highway commissioner™: ?.-‘\J
75-486 substituted “public vilites conmol wuthorty” fur “public utilities commission” and suthurity” for “comemissiod”
" where appesting, effoctive December 1, (9753 P.A, 77-G14 and LA, 78-303 substituted “commissioner of Wansportaton’
for*publis wililescontrol uuthority ™ where uppearing and“commisaloner™ tor "outhasity™sh Subsex. (), effcctiva January
1, 107%: in JORE Sec, 16.1591 translarad to See. 1Ab-292, ' .

Aunotetions 1o former seciion 16-119s:

T
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STATE OF CONNECTICUT
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Via Facsimile Only
(860)275-8299

December 30, 2004

Mr. Dwight . Merriam
Robinson & Cole

280 Trumbull Street
Hartford, CT 16103-3597

Dear Dwight:

Thank you for your letter of Deceinber 27, 2004 concerning information on railroad
overpusses.

In accordance with your inquiry, I have reviewed all proposals made to our Property
Management Review Team. There have been no requosts to overpass over railroad right-
of-way owned by the State of Connesticut since 1980,

Tn addition, pleasc note thal the Department of Environmental Protection (DEP) has
never granted an at grade crossing over a railroad right-of-way.

I am sorry that T cannot assist you in this malter.

Sincerely,

Elizabeth Brothers
Assistant Director
Land Acquisition & Management Division

{ Printcd on Recycled Puper )
79 Elm Streel ¢ Hardford, CT 06106 « §127
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12/27/2004 14:;50 FAX BBO 275 8299 ROBINSON & COLE LLP ooz

ROBINSON & COLE w» - DWIGHT H. MERRIAM

Law Qffices
BosToN
HARYFORD
NEw LOoNDONM
STANFO.M)
GREERWICH
NEW YORK
SALATOTA

L ro canr

280 Trumbull Street
Hagtford, CT 06103-3597
Maja (860) 275-8200
Fax (860) 275.8299
dmémiam(@ig.com
Dizect (860) 275-8228
Pager §00-928-9353
Mobile 860-463-7233

Via Facsimile Only
(860) 418-5%06

Deceraber 27, 2004

- Blizabeth Brothers

Assistant Director, Land Acquisition and Management Division
State of Connecticut Department of Environmental Protection
79 Elm Street

Hartford CT 06106-5127

Re: Freedom of Information Act Request

Dear Beth:

I am following vp on my telephone messages regarding the need for information on
railroad overpasses, ' '

Twould like to know the number of requests for averpasses over railroad rights-of-

way owned by the State of Connecticut since 1980 by name of the requesting entity
and whether the permission requested:was granted or denied and if denicd, the basis
for the denial, : , : =

Thank you for your assistance. If I oan help youin the review of the files, pleass let
me know and we will send over the nocessary personnel to do that work with you. 1
need this information for 2 public hearing on January 5, 2005,

Sincerely,

Dwight H. Mertiam

- DHM/sing

HARTI-1225882.1




